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Introduction

In re Garlock Sealing Technologies, LLC cast nationwide
attention on the need for greater transparency between
the asbestos bankruptcy trust and civil tort systems.1 As
asbestos litigation attorneys are well aware, following a
trial that lasted several weeks, the federal bankruptcy
court found that gasket and packing manufacturer Garlock Sealing Technologies, LLC’s settlements of
mesothelioma claims in the tort system were ‘‘infected
by the manipulation of exposure evidence by plaintiffs
and their lawyers.’’ The judge said that ‘‘[t]he withholding of exposure evidence by plaintiffs and their lawyers
was signiﬁcant and had the effect of unfairly inﬂating the
recoveries against Garlock.’’
Garlock has served as a catalyst for legislative and judicial reforms to improve asbestos bankruptcy trust claim
transparency in the tort system.2 There have been some
improvements, but in most jurisdictions defendants are

still routinely deprived of complete trust information
that is necessary to properly value and defend their
cases. Plaintiffs’ counsel are major players in the creation
and ongoing management of the trust system, allowing
them to write the rules of the game.3 Plaintiff’s attorneys
are also well-versed in the rules, procedures, and strategy
in the tort system and the bankruptcy system. Their
participation in the bankruptcy process grants them
access to conﬁdential trust information and an unfair
advantage over defendants in the tort system. Without
a consistent, proactive plan by defense counsel to shine
light on the ‘‘game,’’ plaintiff’s counsel will continue to
elude the defense and control access to trust information.
It is imperative that defense counsel know and understand how the trust system operates, where trust strategy
has been successful, and how to obtain and utilize information in the defense of claims to properly value and
defend asbestos cases.
Trust Transparency Overview: Who Are the
Players?

‘‘Like any other class of creditors, asbestos tort creditors
are entitled to vote for or against any plan of reorganization that impairs their claims.’’4 Those persons who
have a claim against a company for asbestos-related
injury are given creditor status, which is subsequently
controlled by their counsel — the plaintiff’s attorneys
in asbestos litigation. ‘‘The same baker’s dozen or so
law ﬁrms that represent the large majority of asbestos
claimants also represent the majority of claimants in
asbestos-related bankruptcy proceedings. In most
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cases, these leading asbestos law ﬁrms largely control
the asbestos bankruptcy process and the operation of
the trusts created under § 524(g).’’5 As a result, plaintiffs’ ﬁrms have input on the preparation of the bankruptcy trust distribution procedures, which contain
guidelines for the trust’s exposure requirements, medical and diagnosing evidence requirements, scheduled
payment values, and the initial payment percentage.
Accordingly, ‘‘the leading plaintiffs’ counsel establish
the criteria for the payment of the very claims that they
are and will be asserting on behalf of their clients.’’6 In
addition to setting key medical and exposure requirements, provisions in the trust distribution procedures
also demonstrate the plaintiffs’ ﬁrms desire to keep
trust claims information out of the hands of tort defendants. Provisions include procedures for obtaining
trust information, appointment of gatekeepers to
maintain trust information, and various provisions to
limit the use and disclosure of trust information.7
Following conﬁrmation of the plan of reorganization and
trust creation, a Trust Advisory Committee (commonly
referred to as the ‘‘TAC’’) is formed. The TAC is tasked
with representing the interests of current trust claim
holders in the administration of the trust.8 Once again,
this advisory committee is composed of asbestos tort
plaintiffs’ attorneys.9 The TAC controls the amendment
of the trust distribution procedures and assists with selecting the trustee, claims administrator, and future claims
representative for the Trust.10 ‘‘Often, the TAC includes
representatives of the plaintiffs’ law ﬁrms with the largest
number of claimants. Service as a TAC member for one
trust does not preclude concurrent service to other
trusts.’’11 As a result, a handful of ﬁrms, usually the largest
national plaintiffs’ ﬁrms, receive positions on the TACs
for the trusts.12
In addition to the TACs, asbestos trusts have trustees
who serve as executive ofﬁcers of the trust and manage
the trust.13 Additionally, while the TAC represents the
current asbestos claimants, future claimants’ interests
are represented by the Future Claims Representative
(‘‘FCR’’).14 ‘‘To ensure that both current and future
claimants’ interests are adequately protected, the role
of the claimants’ representative and the related ﬁduciary duty was split between the TAC and the FCR.’’15
Consent of both the TAC and FCR is required for
signiﬁcant trust activities, including amendments to
the trust distribution procedures.16
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Trust claims administrators (selected by the trustee
and the TAC) manage the day-to-day processing of
asbestos bankruptcy trust claims. Claims administrators are responsible for reviewing and evaluating
claims, processing claimant data, identifying and notifying plaintiffs and their counsel of deﬁciencies of the
claim, and eventually paying or rejecting claims.
Many claims administrators maintain trust information on a website, with claims ﬁling instructions,
claims forms, notices from the trustees, approved
worksite information, information pertaining to the
bankrupt entity and/or its products, payment percentages, trust distribution procedures, and governing
trust documents. There are more than seventy asbestos bankruptcy trusts in existence today, managed by
only about eleven claims administrators.
As one can see, there are many players in the asbestos
bankruptcy process and trust system; however,
defense counsel are not among them. Plaintiffs’ counsel, on the other hand, play a signiﬁcant role from the
beginning of the bankruptcy case through conﬁrmation of the reorganization plan and creation and management of the bankruptcy trust. These consistent
roles in the asbestos bankruptcy forum give plaintiffs’
counsel insider information which in turn may be
utilized to maximize recovery in the tort system.
Post Garlock Success to Increase Transparency

The Garlock decision provides defendants with tangible evidence of the problems caused by the lack of
transparency between the asbestos bankruptcy trust
and tort systems. The asbestos defense bar has seen
some nationwide change since Judge Hodges’ landmark decision through new trust legislation, modiﬁcation of CMOs, and orders and opinions handed
down by judges across the country.17
Legislation has been enacted in several states requiring
trust claims disclosure during the course of litigation.18
Three states—West Virginia, Arizona and Texas—
enacted legislation this year.19 Other states are following suit. Legislation is one of the best ways to combat
the present lack of transparency between the asbestos
bankruptcy trust and civil tort systems and hold the
plaintiffs’ bar in a jurisdiction accountable for incomplete or inconsistent exposure history information.
Case management orders have also been entered or
amendedinseveraljurisdictionstoopentrusttransparency.
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Most notably, in the spring of 2015, the Los Angeles
County Superior Court managing all Southern California
asbestos cases (Los Angeles, Orange, and San Diego Counties) amended its Case Management Order to require
execution of bankruptcy trust authorizations and production of all documents relating to bankruptcy trust claims,
including ballots, correspondence, declarations and/or afﬁdavits and other supporting documentation.20 The court
found that facts and information relating to a plaintiff’s
asbestos exposures are not privileged and therefore
discoverable.
Additionally, Judge Jim Hughey in Alabama, overseeing a number of cases pending in Birmingham, has
reafﬁrmed that court’s intent to allow trust discovery
including the utilization of standard bankruptcy trust
records authorization. As Judge Hughey explained,
‘‘the chronology of somebody’s exposure can become
very important and any piece of information that may
help the sides with that can be helpful to both
sides.’’21 Judges who are provided the background
materials on the value of trust transparency in cases
are continuing to mandate changes in their courts.
In various other courts, still without a standard CMO,
judges recognize the value of trust information and are
giving defendants access to the information by granting
defendants’ motions to compel and upholding defendants’ subpoenas to bankruptcy trusts. For instance, in
Willis v. Buffalo Pumps, Inc., the United States District
Court for the Southern District of California, in upholding in part plaintiff’s motion to quash defendant John
Crane’s subpoena to certain bankruptcy trusts, held that
‘‘all documents Plaintiff submitted to the bankruptcy
trusts, including claim forms, supporting documentation, and supplemental information is discoverable.’’22
Similarly, in Twisselman v. Borg Warner Morse Tech., a
Missouri circuit court granted defendant Eutectic Corporation’s motion to compel settlement information
from bankruptcy trusts after ﬁnding such information
was relevant to determine offsets and to capture complete exposure history.23
There have been several other decisions similarly recognizing the importance and relevance of trust claims information to asbestos litigation.24 Most recently, a court
declared a mistrial in a Kentucky case due to plaintiff’s
discovery violations regarding bankruptcy trust claims
and the resulting prejudice to defendants.25 Similarly,
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in an Oregon case tried to verdict in December 2014
where a jury awarded $3.96 million to the surviving
family members of a former insulation worker, the
court recently ruled from the bench and granted a new
trial based on its ﬁnding of misconduct on the part of
plaintiffs in failing to produce a number of exposure
afﬁdavits submitted in support of bankruptcy trust
claim submissions.26 During the discovery phase, defendants requested bankruptcy trust documentation from
plaintiffs, and they produced seemingly complete trust
claim documents and an exposure afﬁdavit. Plaintiffs
represented there were no additional bankruptcy trust
claim documents.27 During the post-trial period, upon
defendants’ motion, the court ordered plaintiffs to sign
authorizations, so that defendants could collect the settlement amounts plaintiffs received and the complete claim
ﬁles directly from the trusts, in order to calculate the
accurate total settlements received by the trusts and evaluate the reasonableness of those amounts.28 Once the
trust claim ﬁles were received, defendants discovered multiple afﬁdavits that had not been produced previously by
plaintiffs’ counsel.29 Defendants proceeded with a
motion for a new trial based on plaintiffs’ misconduct.30
The judge determined the plaintiffs’ counsel’s failure to
produce the documents constituted misconduct, and that
if defendants had been in possession of the information at
trial, there would likely have been a different outcome.31
Trust transparency in asbestos litigation is a real
ongoing problem for defendants trying to properly
value cases. The decisions in these cases demonstrate,
however, that a growing number of courts appreciate
the value of trust claims information and will not
tolerate incomplete disclosures.
Leveling the Playing Field

Defendants and their insurers must continue to invest
in the education of their counsel and revise their
defense strategies regarding the bankruptcy trust system. Defense counsel should develop questions to ask
regarding bankruptcy claims and be ready to handle
plaintiffs’ responses to same.
Defendants must be proactive during discovery.
Defendants should, in every case, request that plaintiff
sign an authorization form for use and disclosure of
bankruptcy information. The use of an authorization
for the release of bankruptcy trust records is the single
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most effective and efﬁcient way to obtain trust information in a case. An authorization signed by the
plaintiff or the plaintiff’s personal representative
allows defendants to request and obtain the complete
claim ﬁles directly from the bankruptcy trusts and
avoids the unnecessary costs associated with subpoenas for records. All parties involved are entitled to and
in need of complete and accurate information regarding all of plaintiffs’ bankruptcy trust claims.

claims and even potential trust claims, a deposition
is the time to get concrete answers to those questions.
Additionally, even if the trust claims information is
provided, asking these questions conﬁrms a defendant
has received full information. This extends to the push
for the actual claims information. Defense counsel
should demand disclosure of bankruptcy trust claims
prior to any trial setting, mediation, or settlement
conference in the litigation.

The quest for bankruptcy trust claims information does
not end with the authorization. Defendants should press
for detailed trust information in their discovery requests
and at deposition. Discovery propounded to plaintiffs
should require plaintiffs to identify any bankrupt entities
to which a claim has been made, the date of ﬁling, the
claim number (or docket, ﬁle, or petition number), nature
and basis of the claim, the amount paid or agreed to be
paid, the current status of the claim, whether a claim to a
bankrupt entity has been withdrawn, and whether a claim
to a bankrupt entity has been deferred or a request has
been made for claim deferral. Defense counsel should ask
and follow-up on questions about any claims through
thorough discovery. It is important to mention that the
words counsel use in requests may limit the response they
receive. By way of example, one trust may reference a
‘‘deferral claim’’ while another trust references a ‘‘deferral.’’
Simply asking ‘‘have you made any deferral claims’’ may
not yield a positive response. Counsel should also inquire
about plaintiff’s involvement or settlement with a prepackaged bankruptcy, 2019 ﬁlings in a past or ongoing
bankruptcy, or any other participation in an asbestos
bankruptcy proceeding. Defense counsel should request
all documents or correspondence pertaining to any and all
claims made to a bankrupt entity, prepared in support of a
claim submitted to a bankrupt entity, claims that have
been deferred or withdrawn, correspondence with any
bankrupt entity, documents or correspondence pertaining
to any prepackaged bankruptcy participation, any 2019
ﬁlings, and any activity in other asbestos bankruptcies.

For those jurisdictions where case management orders
or scheduling orders are in place, defense counsel
should be critically evaluating whether trust discovery
is being provided, and whether the case management
orders are sufﬁcient in light of the Garlock opinion.
Occasionally, courts choose to update or amend their
standard case management orders, and defense counsel should seize the opportunity to educate the court
on Garlock, the importance of bankruptcy discovery,
and how revisions to existing provisions will improve
trust transparency. On the heels of the Garlock decision, defendants should be asking courts to create
standing rules to require plaintiffs to disclose trust
claims and avoid issues associated with plaintiffs’
counsel’s refusal to comply with the rules. Former
Delaware Superior Court Judge, Peggy Ableman, for
instance, has proposed the implementation of a Uniform Case Management Order, wherein plaintiffs
would be required to do the following before a trial
date can be set: ﬁle all bankruptcy trust claims within
thirty days of ﬁling their complaint; ﬁle with the court
a sworn statement signed by plaintiffs and plaintiffs’
counsel stating that all claims have been ﬁled; indicate
whether there has been a request made to defer any
trust claims; provide the ‘‘disposition’’ of each trust
claim; and disclose all trust claims materials.32 Such
action would have a powerful effect on the asbestos
plaintiffs’ bar and help to solve the problem of plaintiffs concealing exposures and waiting until after the
litigation concludes to ﬁle bankruptcy trust claims.

Counsel should thoroughly examine the plaintiff
regarding his or her bankruptcy trust claims disclosures (or lack thereof) made during discovery. Those
questions fall in line with the information previously
outlined in this article on discovery requests. Those
questions are more often than not left unanswered on
written discovery or objected to with little or no follow up. If a plaintiff has not provided those responses
in discovery about past trust claims, future trust

Surprisingly, in those jurisdictions where bankruptcy
discovery is already allowed, it is routinely not
demanded. In jurisdictions fortunate enough to have
bankruptcy trust transparency legislation in place,
defense counsel should be well-versed with legislative
requirements and prepared to demand plaintiff’s compliance, if necessary. In Texas, for instance, plaintiffs
are required to make trust claims not later than 150
days before trial, unless otherwise speciﬁed by the
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court.33 And within 120 days of trial, plaintiffs are
required to provide a notice identifying each trust
claim made, the amount of payment, the date of the
claim and type of review, whether there was a request
for deferral or tolling of the claim, along with the trust
claims materials, including all ‘‘documentation that a
claimant submits or provides to an asbestos or silica
trust for the purpose of demonstrating asbestos or
silica exposure, the existence of an asbestos-or silicarelated injury, or the validity of a trust claim’’ along
with the claim forms and any other required materials.34 Defense counsel have the right to move to stay
the proceedings in the event plaintiff fails to identify
claims ﬁled, provide the necessary documentation, or
otherwise comply with such legislative requirements,
and should be prepared to do so as necessary.35
Every trust claim is unique, but the trust data and
documents can provide information regarding plaintiff’s exposures, worksites, years of work, years of
exposure, military service, trade, job title, speciﬁc product references, smoking history, diagnosis date, diagnosing doctor, screening company connections,
previous counsel representing the plaintiff, past
addresses, relatives, personal representative, death certiﬁcates and numerous other ﬁelds of information.
Documents, including previously ﬁled complaints,
discovery, and medicals are also available from some
of the trusts. This information is submitted to the
trusts by the plaintiff and/or their counsel and
sworn to under penalty of perjury.
This bankruptcy trust information is relevant and essential to the defense of a case. It should be used to develop
and reveal the complete exposure, medical, causation
and liability picture of each plaintiff. Examples include
challenging a plaintiff’s memory, providing alternate
exposures, identifying additional worksites, and showing
alternative causations, to name a few. The use of this
information is limited only by the innovative skills and
creativity of the defense lawyer.
Defense counsel should be challenged to review the
trust information available and bring to light issues
which may reduce a defendant’s liability or prove that
the injury was not in fact caused by the defendant
being sued. Defense counsel should analyze trust
claim information for relevant exposure information
and compare those exposures with the exposures disclosed by plaintiff in the tort case for inconsistencies,
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for which defense counsel can then hold plaintiffs
accountable.
Accountability is key once defense counsel has the
trust claim information, counsel must utilize the
claim information to hold plaintiffs and their attorneys accountable for previous exposure allegations and
statements.
Plaintiffs’ ﬁled trust claims (if known), product identiﬁcation, and work history should also be utilized to estimate trust payment values. Many bankruptcy trusts have
published to their websites trust distribution procedures,
which typically include a schedule of trust payment
values. Several trusts also publish approved worksite
lists, allowing for recovery based on a plaintiff’s presence
at a worksite during a certain period of time as approved
by the trust. Thus, a plaintiff’s work history and product
exposure information should be compared to these
trusts’ worksites lists to identify additional potential
claims a plaintiff could make to a trust. All of this publicly available information makes it possible to estimate
what a plaintiff has received from a trust or what they
may be entitled to receive based on their work history
and product exposure. This information continues to be
a game-changer in the litigation providing defendants
leverage throughout the litigation to value cases and
seek more speciﬁc discovery. Plaintiffs’ counsel cannot
object to information which is publicly available from
the trusts making the trust value estimation invaluable.
Hiding the Ball: When Plaintiffs’ Fail to
Disclose Trust Information

As more and more trust information is disclosed, a
pattern of dual representation by plaintiffs’ attorneys
is being exposed. As the RICO complaints ﬁled by
Garlock against numerous plaintiffs’ ﬁrms across the
country illustrated, the plaintiff’s attorney in the tort
case is oftentimes not the same attorney representing
the plaintiff for purposes of submission of bankruptcy
trust claims.36 This separation of information,
referred to by Garlock as the ‘‘co-counsel’’ model,
allows plaintiffs’ counsel in the tort case to allege
exposure to an asbestos-containing product manufactured by non-bankrupt defendants, while bankruptcy
trust counsel alleges that plaintiff was exposed to similar asbestos products produced by bankrupt manufacturers. Not only does this lead to improperly inﬂated
settlement values through the ‘‘double dipping’’ of
plaintiffs’ counsel, it also raises the question of ‘‘who
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is in possession of plaintiff’s trust claims information?’’
Plaintiff’s counsel in the tort case may attempt to fully
respond to discovery requests, but this ‘‘co-counsel’’
representation model allows plausible deniability
about what trust counsel knows or has recovered on
behalf of the plaintiff. All of this is to the detriment of
defendants in the tort system. Defense counsel should
be aware of and speciﬁcally seek information during
discovery and at deposition to obtain full information
about who represents plaintiff in the trust system and
has information about their claims and/or potential
bankruptcy trust claims.
In addition to receiving trust proof of claim form information from plaintiffs, it is equally important for defendants
to collect this information directly from the trusts, and to
compare this information to that received from plaintiffs’
counsel. Typically, when required to provide bankruptcy
trust proof of claim forms to defendants, plaintiffs’ attorneys provide to defendants ‘‘screenshots’’ or printouts of
the proof of claim forms. These screenshots do not provide
the entire claim submission or the changes plaintiffs may
make to exposures or other information. Oftentimes, the
screenshot claim forms that are provided are redacted or
otherwise manipulated to omit information pertaining to
products and locations of exposure. Although claim forms,
in most cases, provide varying levels of information pertaining to plaintiff’s employment, exposures and medical
history, they do not describe or disclose the accompanying
information provided in support of the plaintiff’s claim,
which is typically required by the trust distribution procedures. This information is kept in the full claim ﬁle
maintained by the trust.
To illustrate the disparity of information created when
defendants merely receive the screenshot claim form,
in a 2012 New York Superior Court Case, plaintiff’s
attorneys provided certain defendants two total pages
of claims information, which was represented as the
complete claims information submitted to the trust.
Defense counsel received an authorization executed
by the plaintiff and submitted this authorization
with a request for the claim ﬁle from each of these
trusts. Defendants received ﬁfty pages in the full claim
ﬁle, including four pages of claim documents, a claim
detail report with claim settlement information, and
forty-six pages of medical records, lab reports, and
radiology reports submitted by plaintiff in support
of his claim. From this information, defendants
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obtained pertinent information regarding plaintiff’s
smoking history, claim value, adjusted value liquidated value, the payment percentage applied, and
total paid for claim.
Similarly, in a 2006 case ﬁled in the United States
District Court for the Central District of Illinois,
plaintiffs’ attorneys provided to certain defendants
approximately thirty-eight pages of claims information, and defendants then were able to collect 128
pages of claims information directly from the trust,
including claim forms, deﬁciency notices from the
trust, exposure afﬁdavits, plaintiff’s veriﬁed work history, medical records, including a physician’s report,
pathology reports, and a b-read report, plaintiff’s
death certiﬁcate, and the surviving spouse’s history
of losses questionnaire, describing the effect of the
decedent’s illness and the spouse’s loss of income as
a result of his illness and death. Thus, not only does
the claim ﬁle provide a more accurate picture of plaintiff’s medical history, diagnosing pathology, product
identiﬁcation and exposure information, it provides
much needed payment information that can be used
by tort defendants for settlement negotiations or for
allocating liability shares and determining offsets
against any judgment rendered.
Clearly, the proof of claim forms in plaintiffs’ possession do not contain all the information submitted to
the trust. Therefore, even the plaintiffs’ attorney with
the best of intentions cannot provide full claims ﬁles
without a certiﬁcation from the trusts themselves.
Regardless, a plaintiff’s claim forms, in conjunction
with plaintiff’s submissions in support of his or her
claims, allow defense counsel access to plaintiff’s factual representations, product identiﬁcation and exposures, work history, medical history, admissions of
fact, and causation evidence—all of which is necessary
for defense counsel to mount a complete and thorough defense of the case.
Conclusion

Defendants must pursue plaintiffs’ bankruptcy trust
information to call plaintiffs’ fouls and level the playing ﬁeld. Legislation, CMOs, and favorable decisions
and orders are available to defendants and should
equip them for the game, so that they are up for the
task of tackling the trust transparency problems in
their asbestos cases.
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